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Estates & Wills & Trusts

A tightly drafted will can spare litigation

By AdvocateDaily.com Staff (vl Ninl=]

A recent Alberta will challenge illustrates the danger of a loosely drafted will, says
Toronto-area estates litigator Charles B. Ticker.

The province’s Court of Appeal upheld a trial judge’s decision to include personal
items located on the deceased’s property as part of the award to his surviving
daughters, to whom he had bequeathed his “home.” That was over the objections of
the dead man’s brother, who hoped to inherit the disputed items as the beneficiary

of the estate’s residue.

But Ticker, who practises estates litigation and mediation at Charles B. Ticker Law Office, says a more clearly

drafted will — or one that defined what was meant by “home” — could have saved the time and expense
associated with the entire court proceeding.

“I’m not sure there would have been any need for the case if the drafting lawyer had done a better job on the will,”
he tells AdvocateDaily.com. “Most wills have a clause dealing with personal property, but this one didn’t appear to

have one. It was the ambiguity about what was meant by the word ‘home’ that opened the door to the judge to
take the approach of getting more information to find out about the testator’s thinking when he made the will.”

The testator died in 2014, a decade after signing a will that left his home to his two daughters, with the residue of
the estate to go to his younger brother and business partner, who was also named executor of the estate.

When a dispute arose over whether the meaning of “home” should be construed to include personal property of
the deceased, a judge ruled in favour of the daughters, concluding that they could inherit four motorcycles, a
motorcycle trailer, truck and other property in the garage at their father’s place.

The unanimous three-judge appeal court panel found the trial judge made no reversible errors in his decision and
was within his rights to accept extrinsic evidence from a friend of the deceased, as well as to interpret the word
“home” broadly to include personal property that contributes to its enjoyment.

“There is ample evidence to support the court’s conclusion that the testator intended ‘home’ to be interpreted
broadly. This interpretation is the best match for the testator’s object of financially assisting his daughters after his
death,” the appeal court decision reads.

Ticker feels the trial judge made the right call and says the appeal court decision is a useful summation of the law
of will interpretation.

Although Alberta’s Wills and Succession Act provides a more permissive regime for the introduction of extrinsic
evidence to interpret wills than Ontario, Ticker says it’s likely an Ontario court would have allowed its admission
faced with similar facts and reached the same result.

In Ontario, the common law, rather than statutory law, gives judges the right to admit extrinsic evidence in order to
shed light on the testator’s intentions at the time the will was signed. However, case law suggests that extrinsic
evidence is only allowed when the contents of the will reveal some ambiguity over the testator’s intentions.
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For example, in one landmark case, Ontario’s appeal court ruled against a woman who claimed her father’s will

was invalid for public policy reasons because he disinherited her for racist reasons. Because the will’s contents IF YOUR
were unambiguous, the appeal court found there were no grounds for admitting the evidence of the deceased’s DISABI LITY 'C LAI M

carer, who supported the daughter’s claim of racism. Leave to appeal to the Supreme Court of Canada was HAS BEEN D E N I E D
dismissed, says Ticker.

However, in the Alberta case, he says the multiple meanings of the word “home” would likely have crossed the

threshold for admission of extrinsic evidence in Ontario.

“There is ambiguity there,” he says. “It’s a very well written decision, and although not binding in Ontario, | think it L . ]l’."Ill] ifer Shuber

. . . . . " FAMILY LAWYER & MEDIATOR
will be referred to and relied upon by courts in this province.” e )

GELMAMN & ASSOCIATES

FAMILY LA LawWTIEE

To Read More Charles Ticker Posts Click Here

AdvocatePlus >

KOSTER C mxu LTING
m The Fund Library publishes Samantha Prasad's m Human Rights Tribunal of Ontario awards $120,000 A S 5 0 C ATE S ‘-’x‘-‘)’
"Year-end tax tips" award for discrimination in hiring process Denise Koster, B.AA, P.HEc WVTS

Waorkplace Violence & Elder Abuse Specialist
Threat Asseszment Professiona

kosterconsultingassociates.com

m |IROC mandatory cybersecurity breach reporting m Join Littler LLP for its 2019 Canada Conference
View more AdvocatePlus posts e
B f': :’
WII_I_IAME
Fa ALy L Adey™™
Bringing Clarity to ngh-Cunﬂict
Compassion = Integrity = Results
A Progressive Law Firm in the
Business of Providing Solutions
SERVING SEMCOE COUNTY
WHERE DIVERSITY
MEETS UNDERSTANDING
Expert Reports M&A
Family Law Financial Due Diligence
M INERVA VALUATIONS Valvations/Forensic Outsourced CFO Services
Valvation & Corporate Finance Advisors Damages Quantification Capital Raising Assistance
Fairness Opinions Buy-Side / 5ell-Side Advisory

HOME POSTS OPINION EVENTS/RELEASES v PLUS ABOUT CONTACT '_@ADVOCATEDAILY

Y AbvocATEDAILY

Copyright © 2019 AdvocateDaily.com All Rights Reserved Privacy Policy

4 Returnto Top


http://canlii.ca/t/gnmj9
https://www.advocatedaily.com/profile/charles-ticker.html
https://www.advocatedaily.com/advocate-plus.html
https://www.advocatedaily.com/Minden-Gross-LLP-Samantha-Prasad-the-fund-library-publishes-samantha-prasads-year-end-tax-tips.html
https://www.advocatedaily.com/Minden-Gross-LLP-Andrew-Elbaz--Josh-Hersh-iiroc-mandatory-cybersecurity-breach-reporting.html
https://www.advocatedaily.com/Littler-LLP-Yusra-Siddiquee--David-Master--Littler--Littler-Mendelson--Littler-LLP-human-rights-tribunal-of-ontario-awards-120000-award-for-discrimination-in-hiring-process.html
https://www.advocatedaily.com/Littler-LLP-Frank-Iacobucci--Littler--Littler-Mendelson--Littler-LLP-join-littler-llp-for-its-2019-canada-conference.html
https://www.advocatedaily.com/handlers/go.ashx?a=124&url=https%3a%2f%2fwww.kotaklaw.com%2f%3futm_source%3dgoogle-map%26utm_campaign%3dgmb%26utm_medium%3dorganic
https://www.advocatedaily.com/handlers/go.ashx?a=152&url=https%3a%2f%2flisagelman.com%2four-people%2fjennifer-shuber%2f
https://www.advocatedaily.com/handlers/go.ashx?a=97&url=https%3a%2f%2fkosterconsultingassociates.com%2f
https://www.advocatedaily.com/handlers/go.ashx?a=117&url=https%3a%2f%2fwww.williamsfamilylawyers.com
https://www.advocatedaily.com/handlers/go.ashx?a=112&url=https%3a%2f%2fsrhlitigation.com%2f
https://www.advocatedaily.com/handlers/go.ashx?a=114&url=http%3a%2f%2fwww.vromerolaw.com%2f
https://www.advocatedaily.com/handlers/go.ashx?a=116&url=https%3a%2f%2fwww.willdavidson.ca
https://www.advocatedaily.com/handlers/go.ashx?a=165&url=https%3a%2f%2fwww.minervavaluations.com%2findex.html
https://www.advocatedaily.com/
https://www.advocatedaily.com/posts.html
https://www.advocatedaily.com/opinion-articles.html
https://www.advocatedaily.com/events.html
https://www.advocatedaily.com/advocate-tv.html
https://www.advocatedaily.com/advocate-plus.html
https://www.advocatedaily.com/about-advocate-daily.html
https://www.advocatedaily.com/contact-advocate-daily.html
https://twitter.com/advocatedaily
https://www.linkedin.com/company/advocatepr-ltd/
https://www.advocatedaily.com/privacy.html

